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• Fiduciaries and many other professionals serving the elderly often
have a ethical and legal responsibility to be alert to signs of
incapacity which may impact the decision making of their clients.
• Capacity has many forms:
•
•
•
•

Capacity to make medical decisions
Capacity to enter into trusts and contracts
Capacity to make financial decisions
Capacity (competency) to stand trial

• Goal of this presentation is to give a conceptual framework for
understanding capacity, and a practical method for screening for
financial, medical, testamentary, and contractual competency in
clients.

1)
2)
3)
4)
5)
6)
7)

Foundational Capacity Concepts
Thomas Grisso’s Five Stage Model of Evaluating Capacity
A Screening Model for Incapacity
Structure of a Comprehensive Capacity Evaluation
Screening for the Incapacity to Make Medical Decisions
Screening for Testamentary and Contractual Incapacity
Screening for Undue Influence

What is Capacity?
• A legal criteria for what is a required to do a specific act in a
specific context. A determination of whether an individual’s
capacities, relevant to a specific act in question, are impaired to
the extent that they are legally incompetent.
• Terms capacity and competency are used inter-changeably.
• Criteria for incapacity is usually based upon a legal standard.

• Capacity is based upon an analysis of the ability of the examinee
perform functional abilities relevant to the capacity in question.
• Functional ability: what a person know, understands, and can do.
• Functional abilities are unique to the capacity in questions.

• Capacity may fluctuate or remain constant depending upon the
causes of the observed impairments.
• Dementia vs. Delirium.

• Capacity is not a set standard but exist in relation to the complexity
of the act in question. More complex acts require more complex
capacity.
• We know this personally from parenting capacity, relational capacity, etc..

• Capacity is determined based upon the ability to demonstrate
functional abilities relevant to the special legal standard for a
given capacity not based upon a diagnosis.
• Individuals with same diagnosis may have radically different
levels of functioning and distinct symptoms.
• Individuals with the same diagnosis may have different
etiologies and prognoses.

• Individuals with the same diagnosis frequently do not have
consistent capacity.
• Moye et al. 2006 – Between 9 to 24% of individual adults diagnosed
with dementia lacked the capacity to make medical treatment decisions.
• Warner et al. 2006 - 76% of participants with mild to moderate
dementia were unable to give informed consent to medical research.

• Emphasis on Functional Ability rather than diagnosis, allows
capacity to be more easily screen by individuals who are not
mental health professionals.

• Standard of Practice for assessing competency/capacity in forensic
psychology.
• Works for most psychological assessments
• Logical
• Helpful to the court
• Allows simple explanation

• Determining what functioning abilities are relevant to a given
type of capacity as defined by the legal standard.
• Definition of a Functional Ability: What a person can understand, know,
and do.

• Can the person….
•
•
•
•

Manage Finances
Make Rational Choices regarding medical care.
Care for activities of daily living
Express basis understanding of their assets and property.

• Functional Capacities are sometimes outlined clearly by the
legal standard, and at other times, must be inferred. PC
6100.5 states:
An individual is not mentally competent to make a will if at the time of making the will either of
the following is true:
(1) The individual does not have sufficient mental capacity to be able to (A) understand the
nature of the testamentary act, (B) understand and recollect the nature and situation of the
individual’s property, or (C) remember and understand the individual’s relations to living
descendants, spouse, and parents, and those whose interests are affected by the will.
(2) The individual suffers from a mental disorder with symptoms including delusions or
hallucinations, which delusions or hallucinations result in the individual’s devising property in a
way which, except for the existence of the delusions or hallucinations, the individual would not
have done.

• If there are problems with the functional component, why?

Dementia

Delirium

Depression

Stroke

Psychosis

Bereavement

Medications

Pain

Cognitive
deficits

• What is the complexity of the task in question.
• Simple medical procedure to understand vs. highly complex medical
procedure.
• Straight forward and simple will vs. large and complicated estate.
• Examiners must take the time to understand the specifics of the act in
question. (e.g. speak to doctor to gain info about medical procedure, read
the trust that is being created).

• Key Question: What is the degree of congruity or incongruity
between the examinees functional abilities and what is required
of them during the act in question.

• Address the ultimate issue. (Psychological vs. legal/moral
determination)
• Controversies in mental health - Should you or shouldn’t you
• Potential Resolution: Clearly outline your thinking so trier of fact
can agree or disagree with you.

• Can the problem be fixed?
•
•
•
•

Progression of condition
Lucid Intervals
Medications and other treatment options
Cognitive Rehabilitation

Screening:
• De-emphasis on diagnosis facilitates screening by non-mental health
professionals.
• Utilize a desk reference of functional capacities legally relevant to a
given capacity, and potential questions to get at these capacities (Please
feel free to use these slides for that purpose for the capacities covered.)
• If these abilities are not present, consult with a forensic
psychologist/psychiatrist regarding whether a more comprehensive
examination is needed.
• If there are signs of a clear emerging mental disorder, or worsening of
impairment, also consider a consultation/referral.
• Document your analysis or consultation to reduce liability.

Components of a Psychological/Psychiatric Comprehensive Evaluation:

• More detailed assessment of functional capacities via detailed clinical
interview, psychological testing, behavioral observations.
• Use of psychological tests specifically designed to assess for capacity. (FAI’s
vs. FRI’s)
• Collateral interviews with individuals who can provide information regarding
functioning in various domains.
• Diagnostic evaluation to determine potential causes of functioning deficits.
• Review of medical records to aid in diagnosis and assessment of impairment.
• Analysis of complexity of the act in question.
• Determination of the degree of congruence or incongruence between the
complexity of the act in question and the functional capacities of the
examinee.
• Discussion of prognosis and remediation strategies.

• American law protects the rights of individuals to decide for
themselves to undergo medical treatment.
• Case law has established that informed consent requires three
elements:
1.
2.
3.

Disclosure of treatment relevant information to patients by clinicians
Patient’s decision is voluntary (not product of coercion or
inducements)
The patient is competent to make medical decisions

• Competence to consent refers to the legal capacity to accept a
proposed treatment, refuse a treatment, or select among
treatment options.

Instruments for the Assessment of Functional Ability
• The MacArthur Competence Assessment Tool for Treatment
• Very structured and thorough interview
• Norm referenced, but no cut scores
• The Hopemont Capacity Assessment Interview
• Uses vignettes about a friend or relative
• Can be scored, but not norm referenced

No specific legal standard, but legal reviews of informed consent
and competence have identified the following key functional
abilities. (Grisso, 2003)
1.
2.

Ability to communicate a choice of whether to engage or not engage in
the treatment.
Ability to understand relevant information about one’s disorder, it’s
treatment, and potential risks and benefits.

3.

Ability to understand the relevance of treatment information to one’s
situation. (E.g. an individual with schizophrenia may understand the
appropriate treatment, but consider it irrelevant since the doctor is
really a Martian-warrior attempting to destroy the human race.)

4.

Ability to manipulate information rationally. (e.g. do a logical costbenefit analysis of treatment options and risks.)

1.
2.
3.
4.
5.
6.

What choice are you making about this medical procedure?
Do you know what your diagnosis is? What does that mean?
What are some of the treatment options for your diagnosis?
Are there any risks to any of these treatments?
What are the potential benefits for these treatments?
Take me though your logic in determining if this treatment is a
good choice for you.

• Standards Differ from state to state but most draw on the Banks
v. Goodfellow criteria (1870)
• Know what a will is
• Know “the natural objects of one’s bounty”
• Know the nature and extent of one’s estate
• Have a general plan for distribution
• (In some states) Keep all the above in mind while writing will

• In most states the will cannot be the product of an “insane
delusion”
• “My kids never call, so it all goes to the hospital for orphaned cats.”
• (Perfectly ok)

• “My sons are werewolves, and I don’t even think I’m the father.”
• (Not so much)

• California Law Outlines the following Functional Abilities:
• PC 6100.5 (lower standard)

• Understand the nature of the testamentary act
• Understand and recollects the nature of one’s property
• Remembers and understands ones relations and those who may be affected
by the will.
• Is devising properties the result of delusions and hallucinations?

• PC 812 (higher standard)

• Understand the right, duties, and responsibilities affected by or created by
the decision.
• Understand the probable consequences for the decision maker and persons
affected by the decision.
• Understand risks, benefits, and reasonable alternatives.

• Screening Questions for Deficits in Testamentary or Contractual
Capacity
•
•
•
•
•
•

What is a trust?
Tell me about what properties you own?
What’s the approximate value of your estate?
Who are your family members? Would they be affected by the will?
Why are you dividing the property this way?
What are the implications of the testamentary decision that you are
making?
• Are there any risks to this testamentary decision?
• What are the benefits for the testamentary decision?
• Are there any other decisions you’re considering and why?

• Pattern of behavior by one or more persons with the goal of
undermining the testators free will.
• Statues vary from state to state, but common element is the will
of the testator being over-come by the influencer.
• Person with testamentary capacity can be a victim of undue
influence. Conversely, if there is not testamentary capacity, it
doesn’t matter how much the testator’s will was overcome.

Models of Undue Influence
Singer /Nievod Model

Blum IDEAL Model

Bernatz SCAM Model

Brandle/Heisler/Stiegal
Model

Factors:

Factors:

Elements:

1. Isolation

1. Isolation

1.Susceptibility

2. Dependency

2. Dependency

2. Confidential
Relationship
3. Active Procurement

Typical Perpetrator
Tactics:
1. Isolation from other
information
2. Create Fear

3. Creating Siege
Mentality

3. Emotional
Manipulation and/or
Exploitation of a
Vulnerability
4. Sense of Powerlessness 4. Acquiescence
5. Sense of
5. Loss
Fear/Vulnerability
6. Staying Unaware

4. Monetary Loss

3. Pray on Vulnerabilities

4. Create Dependency
5. Create Lack of Faith in
Own Abilities
6. Induce Shame and
Secrecy
7. Perform Intermittent
Acts of Kindness
8. Keep Unaware

• Isolation
• Dependency
• Emotional Manipulation and or Exploitation of Vulnerabilities
• Acquiescence and Loss

• White Females Over 75
• Recently Widowed
• Geographically Isolated
• Recent, Unexplained Emotional Change

•
•
•
•
•

Organic/Neuro (MCI, Dementia, Delirium, Stroke/TBI)
Functional (Psychosis, Mood Disorder)
Situational (Bereavement, Relocation)
Non-Neurological Medical (Medication, Pain)
Personality (Dependent Personality Type)

• WI Code 15610.70 governs undue influence.
• In determining whether a result was produced by undue
influence, the following should be considered:
1.
2.
3.
4.

The vulnerability of the victim
The influencers apparent authority
Actions and tactics used by the influencer
Equity of the results.

• As starting point, consider if the testator has vulnerabilities
(impaired cognitive functioning, dependency, mental illness,
incapacity).
• Ask about the nature of relationships between different
authority figures in testator’s life. (family members they rely on,
advisors, experts they trust, etc.)
• Ask if who has provided input regarding the trust process.
• Ask for clarification of why a testamentary decision is being
made to determine if it’s consistent with the testators values and
life history.
• Is there anybody you are afraid of upsetting if you don’t make
a certain decision about your trust? Tell me about that.
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